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DETAILED ACTION 

1 . The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claim Rejections - 35 USC § 103 

2. Claims 66 and 79 are rejected under 35 U.S.C. 103(a) as being anticipated by 
Chamoun (US Patent 5320109) in view of Vierto-Oja (US 2002/0173729). 

Chamoun discloses a method comprising acquiring a first continuous biosignal 
with an electrode sensor that is activatable in response to pressure (column 3, lines 30- 
32), stimulating an evoked potential response signal and deriving an evoked potential 
response signal from the first biosignal (column 1 1 , lines 35-44), deriving a first index of 
consciousness from the first biosignal and a second index of consciousness from the 
evoked potential signal (column 5, lines 22-27; column 10, lines 41-50), and using the 
indices to determine the patient's consciousness level (column 4, lines 3-18, column 7, 
lines 51-62; column 18, lines 58-64). The Examiner notes that, though Chamoun does 
not explicitly disclose the electrodes as being activated by pressure, the limitation is 
merely a citation of intended use, and Chamoun's electrodes are certainly capable of 
being activated in response to pressure. Though Chamoun discloses monitoring the 
patient's consciousness level, Chamoun does not specifically disclose determining 
when the patient enters and leaves consciousness. 

Vierto-Oja teaches a method of monitoring a patient's state by using electrode 
signal data to determine indices that can be used to find when a patient enters and 



Application/Control Number: 1 0/731 ,816 Page 3 

Art Unit: 3735 

leaves consciousness (paragraphs [0037], [0039], [0043], [0054]), in order to effectively 
monitor the patient's condition. It would have been obvious to one of ordinary skill in the 
art at the time the invention was made to have followed Chamoun and used the indices 
to determine when the patient enters and leaves consciousness, as taught by Vierto- 
Oja, in order to effectively monitor the patient's condition. 

3. Claim 62 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Chamoun in view of Vierto-Oja, as applied above, and further in view of Ennen (US 
Patent 621627). 

Chamoun discloses all the elements of the claimed invention, as described 
above, except for monitoring the signals for signal quality. Ennen teaches obtaining 
biosignals from a patient, where the signals are regularly monitored for signal quality 
(column 3 line 63 to column 4 line 2; column 4, lines 20-24 and 59-61), in order to 
ensure the accuracy of the signals. It would have been obvious to one of ordinary skill in 
the art at the time the invention was made to have followed Chamoun and monitored 
signal quality, as taught by Ennen, in order to ensure the accuracy of the captured data. 

Allowable Subject Matter 

4. The following is a statement of reasons for the indication of allowable subject 
matter: 

The prior art of record fails to anticipate or make obvious the methods of claims 
56-58, 61, 63-65, 67, 69-73, 78, and 80, including, inter-alia, acquiring a first continuous 
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biosignal, stimulating an evoked potential response signal, deriving an evoked potential 
response signal from the first biosignal, deriving a first index of consciousness from the 
first biosignal, deriving a second index of consciousness from the evoked potential 
signal, and using the indices in a weighting process to determine whether a monitored 
being is entering or leaving consciousness based on the indices. 

Chamoun discloses a similar method, except for using a weighting process on 
the indices to classify the being's state of consciousness. 

Response to Arguments 

5. Applicant's arguments filed 10 October 2008 have been fully considered but they 
are not persuasive. 

Applicant has argued that Chamoun's electrodes are not activatable in response 
to pressure. The Examiner notes that this limitation is merely a recitation of intended 
use. Chamoun's electrodes are certainly capable of being activated in response to 
pressure from a user. 

The remainder of the arguments directed to Chamoun are moot in view of the 
new grounds of rejection. 

Conclusion 

6. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to KAREN E. TOTH whose telephone number is (571)272- 
6824. The examiner can normally be reached on Mon thru Fri. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Charles Marmor II can be reached on 571-272-4730. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Patricia C. Mallari/ 

Primary Examiner, Art Unit 3735 

IK. E. TV 

Examiner, Art Unit 3735 



